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Ittt&ii States (Court of Appeals 

fob the District of Columbia 


Appeal From: 

U. S. Dist. Court for the 
Dist. of Columbia 

Civil Action No. 26,363 


APPELLANTS BRIEF j 

This is a dispute between the U. S. Civil Service Com¬ 
mission and the Treasury Department. 

j 

I, H. Henry Siskind, appellant, was appointed clerk 
under U. S. Civil Service Laws, in the office of the Uj S. 
Customs’ Appraiser of Merchandise (Treasury Dept.), 
New York, N. Y., on September 1, 1929; and I was con¬ 
tinuously employed in said position until October 1, 1942, 
when I was involuntarily, and under my signed protest, 
pensioned off by the Treasury Department at the age of 48 
years, while I was on a three months’ accumulated $ick 
leave. j 

After I personally contacted the U. S. Civil Service 
Commission, Washington, this Commission decided on April 
21, 1943, that I be restored to my lawful position. 

The Treasury Department refuses to restore me to my 
lawful position held by me since 1929. 
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I am a U. S. Army veteran of the World War of 1917 
and base my claim for restoration to my lawful position on 
veterans’ preference laws and regulations governing Civil 
Service; also upon the case of Borak v. Biddle , Fed. Rep. 
141, 2nd series, in which case this Court decided it had 
jurisdiction in the illegal ouster of an employee from the 
Civil Service. 

The Civil Service Commission has agreed right from 
the start to restore me to my lawful position, and at one 
time I was told by an official of this Commission “to go 
back and sit there and let them put you out.” A copy of 
the summons and complaint filed in the U. S. District Court 
for the District of Columbia was sent by registered mail to 
the U. S. Civil Service Commission on October 18,1944. 

Pension payments to me were terminated on October 1, 
1944. 

The U. S. District Court for the District of Columbia, 
granted defendant’s motion for judgment on pleadings on 
February 9, 1945. 

I ask this Court for an order directing the Treasury 
Department to restore me to my lawful position as clerk 
at $2,300 per annum, in the office of the U. S. Appraiser of 
Merchandise, New York, N. Y., with back pay from Oc¬ 
tober 1,1942 (the date on which I was illegally ousted from 
said position), to date, less the amount I received from 
temporary involuntary pension. 

Respectfully submitted, 

H. Henry Siskind, 

Appellant in Person , 

40 Knollwood Street, 
Springfield, Massachusetts. 

Dated, Springfield, Mass., May 21, 1945. 
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United States (Unurt nf Appals 

for the District of Columbia 


H. Henry Siskind, 

Plaintiff-Appellant, 

vs. 

Henry Morgenthau, Jr., Secretary 
of the Treasury, 

Defendant-Appellee. 


APPENDIX TO BRIEF FOR APPELLANT 

j 

Plaintiff-appellant’s summons and complaint fc|r 
restoration to civil service position from which I, a World 
War veteran, was illegally ousted, filed in District Court 
of the U. S. for the District of Columbia, on October 18, 

(L I 

1945; based on veterans’ preference laws; also upon la-tfs 
and regulations governing Civil Service. 

Defendant-appellee’s answer, dated December 16, 1944, 
alleging District Court of the U. S. had no jurisdiction. 

Motion, dated January 19, 1945, by defendant-appellee 
for judgment on pleadings. 

Motion of defendant-appellee for judgment on pleadings 
granted by Justice Letts on February 8, 1945, and ord6r 
entered on February 9, 1945. 

Plaintiff-appellant’s notice of appeal filed in U. S. Court 
of Appeals for the District of Columbia on March 21, 1945. 

Plaintiff-appellant’s record on appeal to U. S. Court 
of Appeals for the District of Columbia filed May 19, 194p. 

H. Henry Siskind, 

Plaintiff-Appellant in Person , 

40 Knollwood Street, 
Springfield, Massachusetts. 


Appeal From: 

U. S. Dist. Court for the 
Dist. of Columbia 

Civil Action No. 26,363 
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®mteb States Court of Appeals ! 

i 

DISTRICT OF COLUMBIA 

. i 

April Term, 1945 

I 

_ i 

No. 9018 

•i 

I 

H. Henry Siskind, appellant j 

v . 

Henry Morgenthau, Jr., Secretary of the Treasury, i 

! 

APPELLEE 

I 

i 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

_ _ .1 

BRIEF FOR APPELLEE 

* 

COUNTERSTATEMENT OF THE CASE 

j 

This appeal is taken from an order of the lower court enter¬ 
ing judgment in favor of the appellee on pleadings consisting 
of the complaint of the appellant and an answer thereto by the 
appellee. By his complaint (R. 1, this Appendix) the appel¬ 
lant sought reinstatement in government service, claiming that 
he had been discharged from his position in the United States 
Customs Appraiser’s Office in New York City on October 1, 
1942, when by the law, being a veteran, he should not have been 
so discharged. In support of his complaint he submitted vari¬ 
ous exhibits (R. 2-14, this Appendix) which showed that he 
was honorably discharged from the United States Army in 
1919, and indicated his physical condition at various periods. 
The answer of the appellee (R. 17-19, this Appendix) set fortll 

(!) 
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that the appellant was employed in the Office of the Appraiser 
of Merchandise of the United States Customs Service in New 
York City from September, 1929, to September, 1942, as a 
clerk and received salaries ranging from seventeen hundred to 
twenty-three hundred dollars per annum; that on October 1, 
1942, he was placed in a retired status by action of the Treas- 
ury Department and the United States Civil Service Commis¬ 
sion, pursuant to the provisions of 5 U. S. Code, Section 710, 
et seq. The answer further recited that subsequently in con¬ 
sequence of a medical examination the appellant became eligi¬ 
ble for employment, but could not secure employment because 
there was no vacancy available. These facts were not dis- 
puted. On motion of the appellee (R. 25) the court ordered 

i 

that judgment be entered in favor of the appellee on the plead¬ 
ings (R. 27, this Appendix). This order was entered on Feb¬ 
ruary 9, 1945. It is from that order that this appeal is taken. 


STATUTES INVOLVED 


5 United States Code 710: . . .. , 

Any employee to whom this chapter applies who shall 
have served for a total period of not less than five 
years, and who, before becoming eligible for retire¬ 
ment under the conditions defined in the preceding 
sections hereof, becomes totally disabled for useful 
and efficient service in the grade or class of position 


occupied by the employee, by reason of disease or in¬ 
jury not due to vicious habits, intemperance, or willful 
misconduct on the part of the employee, shall upon his 
own application or upon the request or order of the 
head of the department, branch, or independent office 
concerned, be retired on an annuity computed in ac¬ 
cordance with the provisions of section 698 of this title: 


Provided, That proof of freedom from vicious habits, 
intemperance, or willful misconduct for a period of 
more than five years next prior to becoming so dis¬ 
abled for useful and efficient service, shall not be re¬ 
quired in any case. No claim shall be allowed under 
the provisions of this section unless the application 
for retirement shall have been executed prior to the 
applicant’s separation from the service or within six 
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months thereafter: Provided , That any employee who 
heretofore has failed to file an application for retire¬ 
ment within six months after separation from the serv¬ 
ice, may file such application within three months after 
July 1, 1930. No employee shall be retired under the 
provisions of this section unless examined by a medical 
officer of the United States, or a duly qualified physician 
or surgeon, or board of physicians or surgeons, design 
nated by the Civil Service Commission for that purpose, 
and found to be disabled in the degree and in the man¬ 
ner specified herein. 

5 United States Code 711: 


Every annuitant retired under the provisions of sec¬ 
tion 710 of this chapter, unless the disability for which 
retired be permanent in character, shall at the expira¬ 
tion of one year from the date of such retirement and 
annually thereafter, until reaching retirement age as 
defined in section 691 of this title, be examined under 
the direction of the Civil Service Commission by a 
medical officer of the United States, or a duly qualified 
physician or surgeon, or board of physicians or sur¬ 
geons designated by the Civil Service Commission for 
that purpose, in order to ascertain the nature and de- 

< » i ' r \ ( , • k 

gree of the annuitant’s disability, if any. If an annui¬ 
tant shall recover before reaching retirement age and 
be restored to an earning capacity which would permit 
him to be appointed to some appropriate position fairly 
comparable in compensation to the position occupied 
at the time of retirement, payment of the annuity shall 
be continued temporarily to afford the annuitant oppor¬ 
tunity to seek such available position but not in any 

• *** ^ # I 

case exceeding ninety days from the date of the medical 
examination showing such recovery. Should the annu¬ 
itant fail to appear for examination, as required under 
this section, payment of the annuity shall be suspended 
until continuance of the disability shall have been satis¬ 
factorily established. The Civil Service Commission 
may order or direct at any time such medical or other 
examination as it shall deem necessary to determine 
the facts relative to the nature and degree of disability 
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of any employee retired on an annuity under this 
section. 


SUMMARY OF ARGUMENT 

\ . 

The Court below properly entered judgment for the Secretary 
of the Treasury: 

The Civil Service Commission or its members were not made 
parties to the suit and no action against them could be had in 
any event. The undenied pleadings show that the govern¬ 
ment, through its proper officials, had acted pursuant to the 
provisions of the statute. In so far as such act constituted 
exercise of discretion, it cannot be interfered with by the courts. 
In so far as the suit may be considered a suit for salary due, 
the court below had no jurisdiction to grant injunctive relief 
because relief was available elsewhere under the Tucker Act, 
28 U. S. C. Sec. 41 (20). 

ARGUMENT 

The appellant began employment in the Office of the Ap¬ 
praiser of Merchandise of the Customs Service in New York 
City on September 23, 1929. He continued his employment 
for some thirteen years. On October 1, 1942, he was placed 
in a retired status, because he had become totally disabled for 
useful and efficient service in the position which he occupied 
and under the provisions of 5 U. S. C. 710 he was retired. 
Thereafter, pursuant to the provisions of 5 U. S. C. 711, he 
was subjected to physical examinations and as a result of one 
such examination was reinstated on March 22, 1943, so as 
to become eligible for employment in accordance with civil 
service laws. From that period until April 15, 1944, he was 
temporarily eligible but could not be placed in a satisfactory 
position. On April 15, 1944, he was found to be totally dis¬ 
abled for service, and accordingly again became ineligible for 
employment. 

It will thus be seen that the separation of the appellant from 
the service was by virtue of the exercise of discretion by the 
United States Civil Service Commission in accordance with 
applicable statutes. The exhibits to the appellant’s complaint 
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would indicate that he disputes the findings of the Civil Service 
Commission as to his physical condition and eligibility. How¬ 
ever, it is not for the courts to retry that issue and exercise dis¬ 
cretion contrary to that of the officials in whom Congress has 
reposed it. 

While the appellee is confident that this appeal can be dis-j 
posed of on its merits, it is not inappropriate to mention here,! 
as was mentioned in the memorandum of points and authorities 
filed in the court below by the appellee in support of its motion 
for judgment (R. 25), that the Civil Service Commission whose 
conduct is complained of was not made a party to the litigation 
which is the subject of this appeal. 

Insofar as the complaint of the appellant may be consid¬ 
ered to be a suit for salary claimed to be due him, the court 
below properly refused to take jurisdiction because it is plaiii 
that an adequate remedy was available under the Tucker Act, 
28 U. S. C. Sec. 41 (20). j 


CONCLUSION 

I 

The appellant’s separation from the service of which he com¬ 
plains was caused by his own physical condition as it was de¬ 
termined to be by the government departments to which 
Congress has committed that question. The appellant’s failure 
to obtain employment during the brief interval when appellee 
admits he was eligible for employment was due to the fact that 
no suitable position could be found for him. In these circum¬ 
stances he has not been wronged; but in any event the rulings 
of which he complains were made by officials who had the 
statutory power and discretion to make them. The action of 
the court below in entering judgment for the appellee should be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, j 

United States Attorney, 

Daniel B. Maher, 

Assistant United States Attorney, 

Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee . 
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District Court of the United States for the District of Columbia 

' I 

Civil Action File Number 26363 

j 

1009 Summit Ave., Bronx, N. Y. City 

H. Henry Siskind, plaintiff • ! 

7 i 


v. 


Henry Morgenthau, Jr., U. S. Secretary of the Treasury, 

DEFENDANT 


COMPLAINT FOR REINSTATEMENT 

I. Original Exhibits in this action are on file with the U. S. 

District Court for the District of Columbia in Civil Action File 
No. 24089, commenced May 1, 1944. • j 

II. That I, H. Henry Siskind, after fifteen years’ continuous 
employment as Clerk at the salary of $2,300 per year, at the 
Office of the United States Customs Appraiser of Merchandise, 
U. S. Customs Service, Treasury Department, New York, N. Y., 
was dropped from the rolls at the age of 48 years, on Oct. 1, 
1942, by Samuel J. Montgomery, Chief Assistant Appraiser 
and personnel officer of the U. S. Customs Appraiser of Mer¬ 
chandise, New York, N. Y. 

III. That I was a regular Civil Service employee and was 

dropped from the rolls in the U. S. Customs Appraiser’s Office, 
New York, N. Y., where several hundred non-veterans are still 
employed. i 

IY. That I am an Honorably Discharged Veteran of the 
World War of 1917, and claim Veterans’ Preference under the 
Act of Congress of July 11,1919, and Title 5, Section 648, of tfye 
U. S. Code. That I was rated “Good” in my efficiency rating 
while employed at the office of the U. S. Appraiser of Mer¬ 
chandise, New York, N. Y. 

V. That I ask this Court to reinstate me in the Civil Service 
and that I be paid my salary as clerk at $2,300 per year from 

( 9 ) ' | 
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October 1, 1942 (the date that I was dropped from the rolls 
in the Office of the U. S. Customs Appraiser, New York), to the 
present time. 

,• VI. That I made 20 trips from New York to Washington, 
D. C., since October 1,1942, to date, in an effort to get back my 
position in the Office of the U. S. Appraiser of Merchandise, and 
went to a great deal of expense. 

H. Henry Siskind, 
Plaintiff , 

i 1009 Summit Ave., 

Bronx, New York City . 

. f 

Sworn to before me this 18th day of Oct. 1944. 

j (Sgd.) H. P. Long, 

Notary Public, D. C. 


District Court of the United States for the District of Columbia 
H. Henry Siskind, plaintiff 

i 

v. . • 

Henry Morgenthau, Jr., U. S. Secretary of the Treasury, 

DEFENDANT 

ALLEGATION OF JURISDICTION 

Plaintiff, H. Henry Siskind, is a citizen of the State of New 
York. The matter in controversy exceeds, exclusive of interest 
and costs, the sum of Three hundred dollars. 

The action arises under the U. S. Code, Title 5, Section 648, 
which reads as follows: 

In the event of reduction being made in the force in 
any of the Executive Departments, no Honorably Dis¬ 
charged Soldier or Sailor whose record in said depart¬ 
ment is rated good shall be discharged or dropped or 
reduced in rank or salary. 

Any person knowingly violating the provisions of this 
section shall be summarily removed from office and may 
also upon conviction thereof be punished by a fine of npt 
more than $1,000, or by imprisonment for not more 
than one year. 

— 

■ . i 

i 

EXHIBIT A 

Army of the United States of America 
To all who shall see these presents greetings: 

This is to certify that Hyman H. Siskind, Army Field Clerk, 
is hereby honorably discharged from the military service in 
the United States Army, by authority of the Secretary of War, 
for the convenience of the Government. 


(ID 
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Given at Washington, D. C., office of the Adjutant General 
of the Army this twenty-first day of August, one thousand nine 
hundred and nineteen. 

| (Sd.) J. F. Kerr, 

Adjutant General. 

A true copy: 

H. Henry Siskind. 


EXHIBIT B 
Treasury Department 

WASHINGTON 25 


Jan. 4, 1944. 

Office of the Administrative 
Assistant to the Secretary 
Mr. H. Henry Siskind, 

2JM9 North Calvert St., 

Baltimore, Md. 

Sir: The receipt is acknowledged of your letter dated De¬ 
cember 22, 1943, addressed to the Secretary of the Treasury, 
in which you request to be reinstated to your former position 
in the office of the U. S. Appraiser of Merchandise at New York, 
N.Y. 

As you were informed in letters dated Oct. 18 and Nov. 13, 
1943, there is no position available to which you may be re¬ 
stored. 

Very truly yours, 

(Sd.) Wm. Thimpson, 
Administrative assistant to the Secretary. 

A true copy: 

H. Henry Siskind. 
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EXHIBIT C 

United States Civil Service Commission 


WASHINGTON, D. C. 

Ret JGC KS CSA 125821 
Apr. 21, 1943. 

Mr. Hyman H. Siskind, 

885 Park Place, j 

Brooklyn, N. Y. 

Sir: Receipt is acknowledged of your recent telegram in 
which you inquire as to your reemployment rights. 

Based on recent medical examination [the medical officers 
of this Commission have determined that you have recovered 
and been restored to an earning capacity which would permit 
your reemployment in the position from which retired or a 
similar position]. Your annuity would be continued tem4 
porarily to permit you to seek such available position, but noi 
in any case extending more than one year from March 21 
1943, the date of the examination showing recovery. 

Under these circumstances, the Commission [will be pleased 
to give prompt consideration to any request from the Treasury 
Department or other agency for your reemployment in the 
Federal service in a position for which you are otherwise 
qualified]. 

By direction of the Commission: 

Very respectfully, 

(Sd.) Wm. C. Hull, ' 
Executive Assistant . 

A true copy: 

H. Henry Siskind. 
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EXHIBIT D 

Veterans’ Administration 


LYONS, N. J. 


Sept. 12, 1942. 

% _ * 

Mr. Hyman H. Siskind, 

1165 Shakespear Ave., 

New York , N. Y. 

Dear Sm: Receipt is acknowledged of your special delivery 
letter dated September 11, 1942. 

In compliance with your telephone message of Sept. 9, 1942, 
to the Officer of the Day, we have written to Mr. Samuel J. 
Montgomery advising him that you have been discharged from 
the hospital. 

Very truly yours, , 

! (Sd.) L. V. Lopez, MD., 

Chief Medical Officer. 

A true copy: 


H. Henry Siskind. 


EXHIBIT E 

Arthur J. Ellis, MD. 

* 

282 Broad St., 

NEWARK, N. J. 

Jan. 19, 1943. 

To Whom It May Concern: 

This to certify that I have this day examined Henry Siskind 
of 385 Park Place, Brooklyn, N. Y., and found him to be in 
good physical condition and normal mental state. 

In view of the above and the fact that he has been contin¬ 
ually employed since September 1942, I believe he could con¬ 
tinue in his regular occupation. 

(Sd.) Arthur J. Ellis, MD. 


\ 
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A true copy: 

H. Henry Siskind. 

Original sent to U. S. Civil Service Commission, Washing¬ 
ton, D. C. 

I 

i 

— 

EXHIBIT F 

Samuel Blinder, MD. 

i 

929 Park^ Avenue 

NEW YORK, N. Y. 

Ape. 3, 1944. 

To Whom It May Concern: 

This is to certify that Mr. Hyman Siskind was examined by 
me in my office today, and found to be in good health. 

(Sd.) Samuel Blinder, MD. ; 
F. A. C. P. 

A true copy: 

H. Henry Siskind. 

Original mailed U. S. Civil Service Commission Apr. 3, 
1944. 

— 

EXHIBIT G ! 

. ;[ 

United States Civil Service Commission 

* 

WASHINGTON, D. C. 

Dec. 23 , 1942 . | 

Mr. H. Henry Siskind, 

885 Park Place, 

Brooklyn, New York. 

Dear Mr. Siskind: Referring to your telegram of this date 
concerning your return to duty, we can only invite your atten¬ 
tion to previous correspondence in which it was indicated that 
this is a matter between you and the officials of the Customs 
Service or of the Treasury Department in Washington, D. C. 
It does not appear that there is, at this time, any question 
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over which this Commission would have jurisdiction and it can 
only be suggested that you continue your contacts with Cus¬ 
toms Service officials. 

By direction of the Commission: 

Very respectfully, 

(Signed) William C. Hull, 

Executive Assistant. 

A true copy: 

H. Henry Siskind. 


EXHIBIT H 

United States Civil Service Commission 

WASHINGTON, D. C. 

APG 

Form No. 2251-598930 

Sm: * * *. 

2. Preference .—Honorably discharged soldiers, sailors and 
marines shall have five points added to their rating in examina¬ 
tions for entrance to the classified service. * * *. 

5. The evidence submitted by you shows that you are en¬ 
titled to the preference described in paragraph 2 and it has been 
allowed. 

A true copy: 

H. Henry Siskind. 

Hyman H. Siskind, 

c/o Secretary Treasury Dept., 

Washington, D. C. 


EXHIBIT I 


United States Civil Service Commission 

NEW YORK. N. Y. 

. ■' 

Aug. 1944. 

NOTICE OF RATING 

Examination Feb. 1944 

lOlc/oV.P. ! 

5% for Veterans Preference. 

A true copy: 

H. Henry Siskind. I 


EXHIBIT J 
Night Letter 

• ! 

WESTERN UNION TELEGRAPH CO. 

Aug. 25, 1944. 

Retirement Div., 

U. S. Civil Service Commission, 

Washington, D. C. 

C. S. A. one two five eight two one period. I have been 
given a run around for over two years period. Give me my| 
job back in Customs Service or return the balance of my pen-j 
sion deductions immediately. 

A true copy: 

H. Henry Siskind. 


H. H. Siskind. 


IS 


EXHIBIT K 

Unites) States Civil Service Commission 

< i '* ^ * V 

WASHINGTON, D. C. 

Sept. 15,1944. 

Mr. H. Eliot Kaplan, 

Executive Secretary, 

National Civil Service Reform League, 

67 West 44th St., 

New York 18, New York. 

Dear Mr. Kaplan : Reference is made to your communica¬ 
tion of Aug. 24,1944, concerning the case of Mr. H. Henry Sis¬ 
kind, 1009 Summit Avenue, New York, 52, New York, a vet¬ 
eran of the first- World War, who was separated in October 
1942 from a position with the U. S. Customs Appraiser’s Office 
in New York City because of reduction in force. 

There is no record in this office of a reduction in force in ques¬ 
tion, nor is there a record of any protest filed by Mr. Siskind. 
At the date of Mr. Siskind’s termination, the laws applicable 
to veterans in the Federal Service were in full force and effect. 
Undo- the law and regulations applicable at the time, Mr. Sis¬ 
kind was entitled to be retained in preference to any non-vet¬ 
erans in competition with him, provided his efficiency rating 
was “good” or better. If his efficiency rating at that time was 
less than “good” he had preference for retention only over non¬ 
veterans with equal or lower efficiency ratings. 

At the date of the reduction in force by which Mr. Siskind 
was affected, the Commission had no authority under the law 
to require agencies to correct violations of veteran preference 
laws and regulations. Since the passage of the Veteran Prefer¬ 
ence Act of 1944, which became effective on June 27, the Com¬ 
mission has been vested with greater authority in matters per¬ 
taining to reductions in force in the Executive Branch of the 
Federal government. It is The Commission’s intention, under 
the statutory authority now granted, to protect the interests of 
veterans and career employees to the fullest extent possible. 


19 


However, the Commission’s authority is not retroactive to cover 
Mr. Siskind’s individual case. 

By direction of the Commission: 

Very respectfully, 

(Signed) L. A. Moyer, 
Executive Director and Chief Examiner. 

A true copy: 

H. Henry Siskind. 


H. Henry Siskind, being duly sworn, says: That on October 
1, 1942, I was examined by the Company Doctor of the Fed¬ 
eral Drydock and Shipbuilding Company, of Kearny, N. J., 
and found in excellent health; 

That in September 1943, I was examined by the Company 
Doctor of the Todd Erie Basin Drydock Co., Brooklyn, N. Y., 
and found in excellent health; 

That in February 1944, I was examined by the Company 
Doctor of the Bethlehem Steel Co., Hoboken, N. J., and found 
in excellent health; 

; 7 ! 

That on Sept. 13, 1944, I was given a medical examination 

by the U. S. Civil Service Commission at Washington, D. CJ, 
and found in excellent health. 

• t • f • 

5. Henry Siskind. ! 

• * i 

* * 

Sworn to before me this 18th day of October 1944. 

(Sg) V. P. Lory, 
Notary Public, D. C. 




In the District Court of the United States for the District of 

Columbia 

; Civil Action No. 26363 

H. Henry Siskind, plaintiff 
v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 

DEFENDANT 

ANSWER TO COMPLAINT 

Comes now the defendant in the above entitled cause by his 
attorney, the United States Attorney, and for answer to the 
complaint represents to this Court as follows: 

1. The defendant avers that he is not required to answer 
the averments of Paragraph 1 of the complaint. 

2. The plaintiff was employed continuously in the Office 
of the Appraiser of Merchandise, Customs Service, New York, 
New York, for a period of approximately 13 years from Sep¬ 
tember 3,1929, the date of his reinstatement in the Civil Serv¬ 
ice, to and including September 30, 191$, in the capacity of 
clerk at salaries ranging from $1,700 to $2,300 per annum. 
Pursuant to action by the Treasury Department and the Civil 
Service Commission, the plaintiff was, effective October 1,191$, 
placed in a retirement status in accordance with amended sec¬ 
tion 6 of the Civil Service Retirement Act of May 29, 1930, 
46 Stat. 472 (U. S. C., title 5, secs. 710-714). Plaintiff was 
born August 29, 1894; he was approximately 48 years of age 
at the date of retirement on account of total disability. 

3. Immediately prior to October 1, 1942, the date on which 
his retirement status became effective, the plaintiff was em¬ 
ployed in the Office of the Appraiser of Merchandise, Customs 
Service, New York, New York, as a clerk, CAF-5, at a salary 
of $2300 per annum, subject to the Civil Service laws. On or 
about the date of service of Summons in this case approximately 
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574 persons were employed in said office. On or about the date j 
the plaintiff’s retirement status became effective approximately j 
791 persons were employed in said office. _j 

4. The plaintiff served in the armed forces of the United 
States from December 17, 1917, to August 21, 1919, when he i 
was honorably discharged. 

Answering further, the defendant avers that in consequence 
of a medical examination on or about March 22,1943, pursuant j 
to amended section 6 of the Act of May 29,1930, plaintiff be¬ 
came eligible for employment in accordance with the Civil Serv - ! 
ice laws. Thereafter, and sometime prior to April 15,1944-, the 
Civil Service Commission determined that plaintiff was totally 
disabled for useful and efficient service, and, therefore, ineligi¬ 
ble for employment pursuant to the Civil Service laws. During j 
the period of temporary eligibility, plaintiff made applications! 
for employment in the Office of the Appraiser of Merchandise, 
Customs Service, New York, New York. The applications were; 
denied for the reason that no available vacancy existed. 

5. The records of the Treasury Department do not disclose 
what are the facts with respect to the averments made in Para¬ 
graph 5. Plaintiff did on more than one occasion call in person 
at the Treasury Department to request reemployment. 

Wherefore, the premises considered, the defendant demands i 

1. That the complaint be dismissed, and 

2. For such other and further relief as to the Court may seen} 

just and proper. j 

Edward M. Curran, 

United States Attorney. 

, * I 

* Daniel B. Maher, 

Assistant United States Attorney, j 


i 

i 
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In the District Court of the United States 
for the District of Columbia 

* • < < • t 

Civil Action No. 26363 

H. Henry Siskind, plaintiff 
v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 

* X t O t J ,M; * • ‘ * 

DEFENDANT 


MOTION FOR JUDGMENT OF THE PLEADINGS 

/ * - j • *. ; , 

Comes now the defendant in the above entitled cause and re- 

. 

spectfully moves this Court for judgment upon the pleadings 
for the following reasons: that the pleadings show there is no 
genuine issue as to any material fact and the defendant is en¬ 
titled to judgment as a matter of law. 

i Edward M. Curran, 

United States Attorney. 

Daniel B. Maher, 

i Assistant United States Attorney. 

■• • •• ri{> * r ’; ' * j 

To: H. Henry Sisldnd, 

1009 Summit Avenue, 

Bronx, New York. 

Please take notice that on January 19, 1945, at 1:30 p. m. 

or as soon thereafter as counsel can be heard the defendant will 

• * * 

move this Court for judgment on the pleadings in favor of the 

j >"• T7;; ;f r. 

defendant. 

Daniel B. Maher, 

! . Assistant United States Attorney. 

Copy of the foregoing motion was personally served upon 
plaintiff by me this 19th day of January 1945. 

Daniel B. Maher. 
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In the District Court of the United States for the District of 

Columbia 


Civil Action No. 26363 

*. 

H. Henry Siskind, plaintiff 


v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 

DEFENDANT 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR JUDGEMENT ON THE PLEADINGS 

i ! , '. . ■ 

1. The plaintiff seeks to compel the Civil Service Commis¬ 
sion to reinstate him in the Civil Service and the plaintiff has 
not made the Civil Service Commission a party defendant. 

2. This Court is without jurisdiction to grant the back pay 
demanded by the plaintiff, jurisdiction to grant this relief is 
specifically vested in the Court of Claims by the Tucker Act, 
28 U. S. C. A. Section 41 ( 20 ). , . 

3. Mandamus will not lie to control the supervisory powers 
of executive officers in the administration of their departments. 

Edward M. Curran, 

; , «• • ( 

United States Attorney. 
Daniel B. Maher, 
Assistant United States Attorney. 
( 23 ) 




In the District Court of the United States for the District of 

Columbia 

i Civil Action No. 26363 

H. Henry Siskind, plaintiff 
v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 

DEFENDANT 

ORDER 

This cause was'‘heard on the defendant’s motion for judg¬ 
ment on the pleadings; and it appearing to the Court that 
the pleadings filed herein show that the defendant is entitled 
to judgment in his favor and the Court having been fully- 
advised in the premises, it is by the Court this 9th day of 
February 1945, 

Ordered and adjudged, That the judgment on the pleadings 
be entered herein in favor of the defendant. 

F. Dickinson Letts, 

Justice. 

Presented by: 

Daniel B. Maher, 

Assistant United States Attorney. 
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